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measures included continuing to carve water out of international trade agreements, and 
changing the standard governing the use of Maine’s ground water to a public trust.   

Many of the speakers at the public hearing expressed concern about the impact of treaty 
provisions on Maine’s system of regulating the use of ground water.  Several speakers 
emphasized that water is different from the vast majority of products that are subject to trade 
agreements, and even other natural resources in that it is necessary to life.  The importance of 
water is reflected in existing state and federal regulation, designed to ensure both its safety 
and continued availability. 

For these reasons, water should continue to be carved out of international trade agreements.  
As treaties are negotiated, the parties decide which products and services should be covered, 
and bargaining determines those that are included.  The unique nature of water makes it ill-
suited for this type of decision making, i.e., extending treaty coverage to water in return for 
coverage of some sought after product(s) of the bargaining partner.  Water is not a good or a 
product in the common usage of those terms.  While there are serious shortages of water in 
parts of the world, and even in parts of the United States, resolution of this issue should not 
be determined by private investors exercising rights that they believe are conferred on them 
by trade treaties. 

The concept that Maine should change the doctrine governing ground water to one of public 
trust is a more complex issue.  The substantial research that has been conducted for this 
report did not identify any decisions made under the provisions of any trade treaty that 
address the concept that moving to a public trust rule would improve the likelihood of 
withstanding a trade treaty challenge. 

However, there are potential legal consequences under state and federal law if the Legislature 
were to adopt a public trust rule.  Litigation in state or federal court challenging the impact of 
the specific changes upon ownership interests would be likely.  The legal issues involved in 
resolving such a challenge are complex, and the outcome cannot be predicted with certainty, 
but if such a challenge were successful, it seems likely that the potential damages that could 
be awarded would be high.10

As the Maine Law Court noted in declining to judicially abrogate the absolute dominion rule, 
there are “heavy policy considerations” involved in making such a change that render it more 
suitable for legislative study and decision.  Maddocks v. Giles, 1999 ME 63, 728 A.2d 150, ¶ 
12.  Such a study and recommendations concerning the policy and regulatory implications of 
changing the absolute dominion rule are beyond the scope of the charge to this group, and are 
clearly material to any decision that a different rule would lead to a better water policy for 
the State.  As emphasized in our first recommendation, the best protection against treaty 
challenges is the establishment of sound regulatory measures, grounded in science and facts, 
developed through a legislative and rulemaking process that encourages public input, and 

                                                 
10 Such a change could also generate treaty challenges by affected investors.  Those who were able to do so might 
take advantage of treaty provisions such as those authorizing compensation for expropriation (which is somewhat 
analogous to confiscation) or violations of minimum standard treatment provisions.  A successful treaty based claim 
could result in damages against the federal government and an obligation to take steps necessary to eliminate the 
Maine law provision that resulted in the award.  This is not to conclude that such a challenge would be successful, 
but rather to point out the consequences in such event. 
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